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STATEMENT OF THE CASE.

This action was brought in the United States District

Court for the District of Alaska, Division Number One,

by the appellee, a private corporation, to quiet its title to

the "Viola" placer mining claim, on the Chisna River,

in the District of Alaska, and to enjoin the appellants

from entering upon the same. The complaint alleged

present possession of the "Viola" claim by plaintiff, and

possession by plaintiff and by its grantor for more than

twenty months prior to the commencement of the action;

that the defendants claimed an estate or interest in the



mine adverse to the plaintiff, and that such estate or in-

terest was without right; that the defendants, in pur-

suance of such claim, were preparing to enter upon the

mine and carry off the gold therefrom (Tr., pp. 3-8). The

defendants denied all of these allegations in their answer,

and, by reason of a subsequent location of the property,

themselves claimed the right to its possession (Tr., pp.

11-18). To this answer the plaintiff filed a reply, and

upon the issues made by these pleadings a trial was had

before the Court and a jury. The jury rendered a special

and general verdict in favor of the plaintiff (Tr., p. 21).

Following the verdict of the jury, the Court made its find-

ings that:

"Frederick Quint, the plaintiff's grantor, entered into

" possession of the 'Viola' placer claim and premises

" described in the complaint on or about the 22nd day of

" July, 1899, then and there making a valid location of

" said placer claim in accordance with the laws govern-

" ing the manner of making and appropriating mining

" locations on mineral lands upon the unclaimed public

" domain in the District of Alaska. That the said Fred-
'

' erick Quint, plaintiif 's grantor, for a valuable consider-

" ation, delivered to the plaintiff the possession of the

" said "Viola" placer mining claim under and by the

" written contract with the plaintiif dated January 8,

" 1900, and plaintiff has ever since remained in the pos-

" session of the same, or the greater part thereof, and is

" lawfully in the possession of the same and entitled to

" hold said placer claim as against the said defendants,

'

' and each of them, or others holding under them or each

" of them." (Tr., p. 24.)
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A decree was accordingly entered (Tr., pp. 25-28). This

appeal is from that decree.

There is no dispute about the facts. Possession of

the mine by the plaintiff, under a proper location,

is conceded. The four assignments of error, relied

upon for a reversal (Appellants' Brief, pp. 3, 4), are

based upon the single proposition that plaintiff did not

have, at the time of the commencement of the action, such

possession of the "Viola" claim as entitled it to bring

and maintain the action.

ARGUMENT,

FIRST.

THE ACTUAL. POSSESSION OF THE "VIOIiA" CLAIM BY THB
PLAINTIFF, AT AND BEFORE THE TIME OF THB COM-
MENCEMENT OF THE ACTION, WAS OF ITSELF SUFFICIENT
TO ENTITLE IT TO BRING AND MAINTAIN THIS ACTION
AGAINST THE DEFENDANTS, WHO WERE MERE TRES-
PASSERS OR INTRUDERS.

The decree in this cause follows the findings of the

Court, which are based on those of the jury. The jury

found that plaintiff's grantor had done all the acts re-

quired by the statute to make a. valid location of the

"Viola" claim, and that the plaintiff, and its grantor,

had been in posession thereof since its location. (Besides,

without reference to the question of conveyances, the jury

found generally for the plaintiff'.) The evidence estab-

lished that Frederick Quint, the plaintiff's grantor, lo-

cated the mine on July 18, 1899 (Tr., pp. 53, 54, 95) ; that

since that time he and the plaintiff had been in possesion

thereof and had done the requisite work thereon. De-

fendants did not claim to have made a location of the



ground embraced by the "Viola" until June 20, 1900

(Tr., p. U).

The action was not, as ai)pellants say (App. Br., p. 4),

" instituted, maintained and prosecuted under the pro-

" visions of Section 475 of the Alaska Code of Civil

•' Procedure". It is true, the action was in the form pro-

vided by that section, but, in the language of the learned

Judge of the Court below (Tr., p. 141) : "This is one of

" those actions under the Code to determine the parties'

" rights to mining property. It is neither the old action

" in equity, nor is it the equitable action under the Code
'

' to quiet title, although in the form of that action. One

" question that is to be determined in cases of this char-

" acter, where the action is brought for the possesion of

'

' mining property, is. Who is entitled to possession f " In

this statement the Court but followed all the adjudged

cases and the provisions of Section 910 of the Revised

Statutes of the United States

:

"No possessory action between persons, in any
Court of the United States, for the recovery of any
mining title, or for damage to any such title, shall be

affected b}^ the fact that the paramount title to the

land in which such mines lie is in the United States,

but each case shall he adjudged by the law of pos-

session."

In no one of the three cases cited by appellants in

support of their contention. Goldsmith vs. Gilliland, 10

Sawy. 606; Stark vs. Starrs, 6 Wall. 402, and Holland vs.

Challen, 110 U. S. 15, were the defendants mere tres-

passers without any right or show of title, as are the de-

fendants in the case at bar.



That the defendants were mere trespassers, we respect-

fully refer to the case of Aurora Hill Con. Min. Co. vs.

85 Min. Co., 34 Fed. 515, in which the Court said

:

"Defendants were trespassers—mere intruders—
upon plaintiff's lawful possession when they at-

tempted to relocate this mine. Having no right to

enter upon that possession, they could initiate no
right in themselves by their attempted relocation of

the mine."

See also

North Noonday Mining Co. vs. Orient Mining Co.,

11 Fed. 125.

As against these defendants, then, who ivere mere in-

truders, or trespassers, and who had no color, or right, of

title in the mine, the plaintiff, being in the actual posess-

sion thereof, at and before the time of the commencement

of the action, had, we submit, the undoubted right to bring

and maintain this action. To this effect we find an un-

broken line of authorities. We respectfully call attention

to a few of the cases.

In Haws vs. Victoria Copper Mining Co., 160 U. S. 303,

at pp. 316 and 317, the Supreme Court said:

"The elementary rule is that one must recover on
the strength of his own and not on the wealaiess of

the title of his adversary, but this principle is subject

to the qualification that possession alone is adequate
as against a mere intruder or trespasser icithout even
color of title, and especially so against one who has
taken possession by force and violence. This ex-

ception is based upon the most obvious conception of

justice and good conscience. It proceeds upon the

theory that a mere intruder and trespasser cannot
make his wrongdoing successful by asserting a flaw



iu the title of the oue agaiust whom the wrong has

been by him committed. '

'

In Chri.sti^ vs. Scott, 14 How. 282 (U. S.), there was

an ai)i)eai from the United States District Court for

the District of Texas in an action of trespass. The action

was brought to try the title to the property iu dispute.

The Court said:

"Tlie inaxiiii that the plaiutilf must recover on

the strength of his own title, and not on the weak-
ness of the defendant's, is applicable to all actions

for the recovery of property. But if the plaintiff had
actual prior possession of the land, this is strong

enough to enable liim to recover it from a mere tres-

passer, uho entered without title."

In Parley's Park Silver Mining Co. vs. Kerr, 130 U. S.

256, at page 260, the Supreme Court of the United States

said:

'

' The first issue to be determined is, whether
the complaint is sufficient to authorize the admission

of evidence impeaching the validity of the patent, or

to sustain a judgment annulling it. This question

was directly presented in the case of Ely vs. New
Mexico and Arizona Railroad Co., recently decided

by this Court, 129 U. S. 291. That was an action com-
menced in a territorial court under the statutes of

that Territory, almost literally the same as the

statutes of Utah, under which this action arose, and
the prayer for relief was precisely the same in both

complaints. The Court held in that case that the rule

enforced in the Circuit and District Courts of the

United States, that a bill in equity to quiet title or

remove clouds must sliow a legal and equitable title

in the plaintilf, and set forth the facts and circum-
stances on which he relies for relief, does not apply to

an action in the territorial court founded upon ter-

ritorial statutes, which unite legal and equitable rem-
edies in one form of action. The complaint i)i the



present case, in comi)liance with the requirements of

the Practice Act of Utah Territory, states in concise

language the two ultimate facts, upon ivhich the claim

for relief depends, that the plaintiff is in possession

of the property, and that the defendant claims an in-

terest or an estate therein adverse to him. These are

sufficient to require the nature and character of the

adverse claim on the part of the defendant to he set

up, inquired into, and judicially determined, and the

question of title finally settled."

The facts of the case at bar bring it clearly within the

foregoing rule announced in Parley's Park Silver Mining

Co. vs. Kerr. Section 1 of the Alaska Code of Civil Pro-

cedure (31 U. S. Stat, at L., pp. 333, 334), provides that:

"The distinction between actions at law and suits

in equity, and the forms of all such actions and suits,

are abolished, and there shall be but one form of

action for tlie enforcement or protection of private

rights and the redress or prevention of private

wrongs, which is denominated a civil action,"

Further, the complaint in the case at bar alleges the

possession of the plaintiff, and that the defendants claim

an interest in the "Viola" adverse to it.

In Meydenbauer vs. Stevens et al., 78 Fed. 787, the

Court, in charging the jury, said:

"When a person in actual and bona fide possession

of a piece of government land is ousted or rejected

therefrom by one who, without any color of right or

title, and acting as a naked intruder or trespasser,

enters thereon, and ejects the first occupant, the lat-

ter lias the right to recover possession, regardless of

any defects in his title. If you find from the evidence

that tlie plaintiff was in the actual possession of the

ground in dispute, and that the defendants, without

color of right or title, but as mere intruders or tres-

passers, ousted the plaintiff therefrom, the latter is

entitled to your verdict, altliough his location may



have beeu defective. * * * The theory of the rule

is that the wrongdoer cannot attack the title of his

adversary, and thereby sustain his own wrongdoing. '

'

in Enfjlisli et al. vs. Johnson et al., 17 Cal. 107, suit for

possession of certain mining claims was brought. The

Court said (i). 115)

:

"The main question in this case arises upon the

instructions given by the Court upon the trial. The
Court charged the jury, in effect, that possession

taken, without reference to mining rules, of a mining
claim was sufficient, as against one entering by no

better title, to maintain the action; and further, that

this possession need not be evidenced by actual in-

closures, but 'if the ground was included within dis-

tinct, visible and notorious boundaries, and if the

plaintiffs were working a portion of the ground with-

in those boundaries', this was enough as against one

entering without title. We see no objection to this

ruling. In the late case of Attwood (& Wcdsh vs. Fri-

cot et al. we lay down some rules on this general

subject. The taking up of mineral land in pursuance

of the mining regulation of the vicinage gives pos-

sessory title to the claims, just as an entry in the

land office, or the following of the prescribed rules

given by statute, gives a possessory title to public or

agricultural land. * * * If as we held in the case

of Attwood S Walsh vs. Fricot et al., the party en-

tered under written claim or color of title, his pos-

session, except as against the true owner or a prior

occupant, would be good to the extent of the whole
limits described in the pai)er, though the possession

be only a part of the claim.
'

'

In McGovern et al. vs. Mowry, 91 Cal. 383, plaintiffs

brought suit against defendant to quiet their title to cer-

tain property. The Court said (p. 384)

:

"His contention is, that it is incumbent upon the

plaintiff' in a suit of this character to establish a per-

fect title of record or by prescription, whether the de-



fendant has any title or not, and that on the failure

of such proof by the plaintiff, the action should be

dismissed. Counsel for respondents claim, on the

contrary, that actual possession under claim of

ownership is suffcient evidence of title in the plain-

tiiT as against a trespasser or one who establishes no
title in himself. * * * j-z^g plaintiff luas in the

actual possession and occupation of the premises at

and for a long time before the commencement of this

action. This was suffcient to enable him to maintain

an action to quiet title against anyone ivho, like de-

fendant, never had any title, but claimed to have
title to the premises."

A case resembling the case at bar is

Wilson et al. vs. Triumph Consol. Min. Co., 56 Pac.

300 (Utah).

It was an action to recover possession of a mining claim.

The defendant had judgment, from which the plaintiffs

appealed. It appeared that the defendant was in posses-

sion of the ground in dispute, as the assignee of a person

holding a contract to buy the mining property. The

Court said:

"It is also contended that the lease, bond and con-

tract of sale by the administrator to the defendant

was improperly admitted in evidence, and did not

convey any right of possession. It appears that the

lease and contract of sale was made by the admin-

istrator to the defendant by the order of the Court

and by consent of all the heirs and parties interested

in the estate of J. F. Kappes, deceased, based upon
a ijroper petition, and that the defendant was in pos-

session thereunder, by consent of all the interested

parties. This, as against a stranger not claiming

under or through any party in interest, as icell as

against a trespasser, ivas a sufficient shouing of title

under which to justify possession."
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The Supreme Court of Oregou in C rutin Point Gold

Min. Co. vs. Crismon, 65 Pac. 87, held that a plaintiff in

possession could, even under section 504, maintain an

action to quiet title (p. 88) :

"It is next contended that the plaintiff's remedy
is in ejectment, and not by a suit in equity. The evi-

dence shows, however, and the Court below found,

that the plaintiff was in the actual possession of the

claim in controversy at the time of the commencement
of the suit, and under Section 504 of the statute it was
entitled to resort to a Court of equity to determine

an adverse claim thereto, and quiet its title."

In Blair vs. Hemphill, 82 N. W. 501, at page 503, the

Supreme Court of Iowa said:

"A Court of equity, in the absence of statute, has

inherent power to remove a cloud from the title of

real estate at the suit of one in possession."

See also

:

Burt vs. Panjaud, 99 U. S. 180, 182

;

Oolagah Coal Co. vs. McCaleb, 68 Fed. 86;

Union M. & M. Co. vs. Warren, 82 Fed. 519

;

Wilson vs. Fine, 14 Sawj. 33, 35, 38

;

Turner vs. Aldridge et al., 1 McAll. 229;

Brand et al. vs. U. S. Car Co., 30 So. 60, 61;

Prizer vs. Taylor, 44 Pac. 902, 903

;

Ramus vs. Humphreys, 65 Pac. 875;

Zilmer vs. Gerichten, 111 Cal. 73, 76

;

Attwood et al. vs. Fricot et cd., 17 Cal. 37, 43;

Nagle vs. Macy, 9 Cal. 427;

Hutchinson vs. Perley, 4 Cal. 33, 34;

Bequette vs. Caulfield, 4 Cal. 278

;

Or. Ry. & Nav. Co. vs. Hertzhcrg, 37 Pac. 1019, 1021

;

Keith vs. Cheeny, 1 Or. 285, 287.
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The plaintiff in the case at bar, moreover, at the com-

mencement of the action (April 26, 1901), had, under

the contract between Quint and itself, a ** claim of right

'

' or title
'

', within the meaning of those words as used in

the cases of Goldsmith vs. Gilliland and Stark vs. Starrs.

It had, at that time, bi/ the terms of the contract, long been

entitled to the deed for the mine, which in the contract is

recited to have been placed in escrow. Ellis vs. Jeans,

7 Cal. 409, and Blackwood vs. Cutting Packing Co., 76

Oal. 212, the two cases cited by appellants, in this con-

nection, are in no wise in point. The former involved a

dispute between a person claiming as a grantee and per-

sons claiming as vendees, under one and the same person.

The latter case was an action for the price of apricots.

The question of the admissihility , or inadmissibility, of

the co)itract and deed (Plaintiffs' Exliibits "H" and "I,"

Add. Tr., pp. 3-9) in view of the fact that plaintiff had

actual possession of the mine, is of no consequence. Id

this connection, we respectfully call attention to the

case of

Morton vs. Folger, 15 Cal. 275.

In that case Field, C. J., delivered the opinion of the

Court, and at page 283 said

:

"But aside from all considerations of the grant,

the evidence was, prima facie, sufficient to go to the

jury, on the ground of the prior possession shown in

Sutter * * * As prior possession in the plaintiff

or his grantors is, of itself, sufficient to icarrant a
recovery, it would be strange if an unsuccessful at-

tem})t to add to it the additional weight of docu-
mentary evidence should operate to destroy its orig-

inal and legitimate effect."
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lu Burt c(- Brabb L. Co. /*•. Bailey, 6U S. W. 485, the

plaintiif was in possession of certain property under a

title bond. During the trial it offered in evidence two

deeds to the property, executed after the commencement

of the action, as was the deed in the case at bar. In the

Supreme Court the a])pellant raised the same objection

to the maintainance of the action as the appellants make

in the case at bar, to wit, that the title was not in the

appellees when the suit was brought. The Court said:

'•ft is also insisted that this action, which was
brought to perpetually enjoin appellant from cutting

the trees and quiet appellees' title to the property,

cannot be maintained because the title was not in ap-

pellees when the suit was brought. The facts in this

matter are these : On April 11, 1892, Bailey and wife

by deed conveyed the land to L. P. and S. G. Gar-

rison. On January 3, 1903, L..P. Garrison and wife

conveyed his interest in the land to S. G. Garrison,

On November 4, 1896, S. G. Garrison and wife

by deed conveyed the land to appellee Reuben Bailey,

and, there being a mistake in this deed, they made
another on June 28, 1897, to correct it. Both these

deeds, however, were made after the institution of

this suit on June 27, 1896. But appellee Reuben
Bailey testified without objection that at the time

the suit was brought he was in possession of the land,

holding it under a title bond from Garrison, and that

the deed was subsequently made, pending the action,

pursuant to the bond. The title bond is also recited

in the deed. Being in possession under an equitable

title, to protect his property from destriiction he

could certainly maintain an action in equity against

appellant, who had neither title nor possession."

If improperly admitted, Exhibits "H" and "I" were,

therefore, at most, harmless evidence. It is an established

rule, however, that a decree in equity uill not be reversed
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for error in admitting or rejecting evidence, where all

the circumstances shoiv that the result was not affected

thereby.

Hinds vs. Keith, 57 Fed. 10, 15;

Migeon vs. Montana Cent. Ry. Co., 77 Fed. 249, 251

Chapman vs. Yellow Poplar L. Co., 89 Fed. 903, 904

Louisville & N. R. Co. vs. White, 100 Fed. 239, 241

Lancaster vs. Collins, 115 U. S. 222, 227.

SEOOND.

THE ACTION OF THE COURT BELOW IN DENYING THE MOTION
OF THE APPELLANTS FOR A NON-SUIT WILL NOT BE
REVIEWED (SPECIFICATIONS OF ERROR III. APPELL-
ANTS' BRIEF, p. 4 ) .

In addition to what has been said, we respectfully sub-

mit that the order of the Court in denying the motion for a

non-suit will not be reviewed, under the rule that where the

defendant presents evidence after his motion for a non-

suit is denied, the order denying the motion ivill not he

reviewed. At the close of the plaintiff's case the defend-

ants made a motion for a non-suit (Tr., p. 141) ; the

motion was denied, and defendants thereupon offered evi-

dence in support of their case (Tr., p. 142). Under this

state of facts, we respectfully invoke the foregoing rule,

and in support thereof cite the following authorities

:

U. P. R. R. Co. vs. Callaghan, 161 IT. S. 91, 95;

U. P. R. R. Co. vs. Daniels, 152 U. S. 684, 687

;

Col. S P. S. R. R. Co. vs. Haicthorne, 144 U. S. 202,

206;

Detroit Crude Oil Co. vs. Grable, 94 Fed. 73, 76;

Chic. G. W. Ry. Co. vs. Healy, 86 Fed. 245, 248

;

U7iion Cas. d Surety Co. vs. Schwerin, 80 Fed. 638

;

MacLeod vs. Graven, 73 Fed. 627, 629

;
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A. T. d S. b\ Co. vs. Mijers, 63 Fed. 793, 795;

German Ins. Co. vs. Frederick, 58 Fed. 144, 148

;

S. P. Co. vs. Hamilton, 54 Fed. 468, 471.

Had the defendants desired to stand upon their motion

r'or a non-suit, they should not, after they made it, and

after it was denied, have offered any evidence in support

of their contention. Having, however, shown that their

claim to the i)roperty in dispute is based on a location,

of date a year subsequent to the location under which

the plaintiff held possession, they are in no position to

complain either of the order denying their motion for a

non-suit, or of the judgment.

In conclusion, we respectfully submit that this appeal

is devoid of merit. In no event are the defendants entitled

to the possession of the premises in dispute. They arc

mere intruders or trespassers ; they have not even shown

a color of right, or title, to the mine ; they are not seeking,

or even expecting, to recover on the strength of their

own right or title. On the other hand, there is the active

consent of Quint, the locator of the mine, to the possession

thereof by the plaintiff
;
Quint 's contract for, and deed of,

the mine to the plaintiff ; and, finally, plaintiff 's continued

possession of the ground in dispute.

It is respectfully submitted that the decree appeal«^d

from should be ajBfirmed, with costs.

John G. Heid,

E. S. PiLLSBURY and

PiLLSBURY, Madison & Suteo,

Attorneys for Appellee.

x^LFKED Suteo,

Of Counsel.


